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The Supreme Court on June 27 agreed to review a Second Circuit decision upholding a
conviction for tax obstruction under section 7212(a) despite the defendant being unaware of any
IRS action at the time of his conduct.

Section 7212(a) makes it a felony punishable by up to three years in prison for a person to,
among other things, “corruptly” obstruct or impede “the due administration of” Title 26.
In United States v. Marinello, 839 F.3d 209, 222 (2d Cir. 2016), the Second Circuit declined to
hold that “the due administration of this title” language requires both that the IRS has begun
some sort of investigation or proceeding with regard to the defendant and that the defendant
knows about it.

In the petition for certiorari, Marinello points to the circuit split on the issue of whether section
7212(a) obstruction depends on a pending investigation. On one side, the Sixth Circuit in United
States v. Kassouf, 144 F.3d 952 (6th Cir. 1998), found that the government needs to prove the
existence of an investigation and the defendant’s knowledge of it when committing any corrupt
acts. The Sixth Circuit had since seemed to back off and then reaffirmed its holding in Kassouf.

On the other hand, the petition points out, the Second Circuit has joined the Tenth, First, and 
Ninth Circuits in rejecting the standard from Kassouf. On June 12, the Fifth Circuit joined that
plurality.

The cert petition granted by the Supreme Court calls for a resolution of this circuit split.

After Marinello lost his appeal in the Second Circuit, he moved for rehearing en banc. That
motion was denied, but two circuit judges dissented from the denial and raised not only the
investigation requirement but also concerns about what sorts of acts could support conviction
under section 7212(a). The dissenters characterized Marinello’s conduct as merely “the failure
to keep sufficient books and records” and objected to the idea that the “corruptly” requirement
would be sufficient to rein in an overzealous prosecutor who might blur the line between
aggressive tax avoidance and criminal tax fraud. The list of conduct under the section 7212(a)
charge included failure to maintain books and records, destroying documents, paying
employees in cash, giving assets to a nominee, hiding business income in personal bank
accounts, and “failing to provide the defendant’s accountant with complete and accurate
information.”

The American College of Tax Counsel submitted an amicus brief supporting the cert petition. In
addition to the pending investigation issue raised by the cert petition and the breadth of conduct
issue mentioned by the Second Circuit judges, the amicus states that the breadth of conduct
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issue can potentially catch tax lawyers making good-faith strategic decisions regarding
withholding information from the IRS. It points out that a prosecutor could interpret a lawyer’s
good-faith assertion that an IRS request is overly broad as obstruction and worthy of a felony
charge.

Jeremy Temkin of Morvillo Abramowitz Grand Iason & Anello PC said he can see the Supreme
Court ruling for the defense because several of the justices have expressed concerns regarding
broad, open-ended statutes. “While the active-passive issue fits more clearly within the
concerns that those justices traditionally raise, I do think that the lack of knowledge of a pending
investigation makes the defendant here more sympathetic than in other circumstances,” he
said, adding that the Court may be concerned with the particular conviction as well as the circuit
split.

“This is a worthwhile issue for the Court to deal with,” Temkin said. “Tax cases traditionally
have been viewed as different than even your run-of-the-mill white-collar cases because it is an
area with a lot of complexity and potential for people to misapprehend their obligations.”

Ian M. Comisky of Fox Rothschild LLP said that the Supreme Court appears to be “troubled by
the potential over-breadth of a taxpayer who doesn’t know he is under investigation being
charged with obstructing the IRS.” It remains to be seen if the Court will also address what sorts
of acts or omissions fit the statute, he said. The Supreme Court may also look at the strength of
the “corruptly” requirement, which many circuits’ jury instructions practically remove, he said.

Section 7212(a) has not been used extensively until recently, Comisky said, adding that it is
now frequently used in the place of conspiracy under 18 U.S.C. section 371 when the
government does not have a second person to charge.

Marinello came up at a panel on section 7212(a) at the New York University School of
Professional Studies Tax Controversy Forum in New York June 16. Todd Ellinwood, criminal
enforcement section assistant chief (southern region), Department of Justice Tax Division, said
that it makes sense to find a way to limit section 7212(a) but that Kassouf went too far and read
parts of the statute out of existence. He said that there are also issues with Marinello, but that
the issue of “pushing the envelope on things that might be omissions” would be a better
argument to make than relying on Kassouf. While some of the conduct in Marinello is active, at
least some of the charged conduct will be easy to characterize as omissions, he said.

From the audience, Nanette Davis, senior litigation counsel in the DOJ's Tax Division, said that
the taxpayer’s failure to provide complete information to the accountant should be
characterized as an affirmative act rather than an omission. “Flip it around by saying the
taxpayer gave incomplete and false information to the accountant,” she said, “That is an
affirmative act.”

Jenny L. Johnson of Johnson Moore, the primary author of the amicus brief, told the panel that
the specific facts in Marinello are somewhat less clear on the issue of omission or commission
because the taxpayer appears to have consulted the accountant and then not provided the
documents required to fix the situation. “The real thing that has a lot of us apoplectic about it is
that the Second Circuit came right out and said omissions are OK,” she said. While that path is
not alarming in the hands of a responsible prosecutor, there are serious concerns when an
irresponsible prosecutor could overstep while pursuing a personal or political objective, she
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said.

Johnson said that one problem with the Second Circuit’s opinion is that the potential criminal
charge against the tax lawyer can interfere with that lawyer’s ethical judgments regarding
conflicting duties to the tax system and client confidentiality. Adding a threat of a felony to the
mix tips the balance in a way that could hamper the tax system, she said.

Guinevere Moore, also of Johnson Moore, told Tax Analysts, “We are thrilled that the Supreme
Court has taken up this issue.”

The Department of Justice declined to comment beyond its brief in opposition to certiorari.
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